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Cursed by Design: How the Uganda-Netherlands Tax
Agreement is denying Uganda a fair share of oil revenues
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Oxfam Uganda, Oxfam Novib and Oxfam France investigated on the mega
project led by the French energy giant TOTAL along with its partner the China
National Offshore Oil Company (CNOOC) which will allow for the exploitation of
1.4 billion recoverable barrels of oil located on the shores of Lake Albert.

This exclusive case study reveals the magnitude of Dutch investments in
Uganda and how the Tax Agreement between Uganda and the Netherland will
benefit oil companies but deprive Uganda of essential resources to finance
essential public services and fight poverty and inequality, particularly vital in
the context of the COVID-19 pandemic.
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EXECUTIVE SUMMARY

The COVID-19 crisis has exposed the critical need for governments to ensure that
they retain sufficient means of actions to support their populations in a time of crisis. If
more proof was ever needed — there is no more ambiguity: health budgets in
particular must not be slashed. This is however easier said than done: government’s
fiscal revenues and budgets need to be big enough so that no piece of the cake is too
small, which requires diligent Domestic Revenue Mobilization. UNCTAD estimates
that developing countries lose up to $100 billion each year in tax avoidance by
multinational companies.” The 2019 Mauritius Leaks have exposed how treaty
shopping is part of this issue — or when multinational companies structure their
investments through shell companies to benefit from the advantages of a specific
double tax agreements between two countries. When money leaves the country,
when taxes are avoided — it actually costs someone: governments and their citizens.

Like many other countries — Uganda has been blessed with large oil resources,
the 4th largest in sub-Saharan Africa. Only discovered in 2006, the Lake Albert
1.4 billion recoverable barrels have yet to transform the landlocked country into
a full-fledged oil producer — which will require the construction of a 1,445 km
pipeline through Tanzania, the longest heated pipeline ever built. Expectations have
been flying high and 2020 is now a turning point for Uganda as the Final Investment
Decision of the megaproject led by French major TOTAL and Chinese CNOOC is on
the verge of materialization. TOTAL CEO expressed that this project is part of their
strategy of developing ‘cheap’ projects.

Timing could have been better: oil prices have recently plunged and energy markets
are now quickly shifting as the reality of climate change becomes tangible. For the
government of Uganda to derive adequate revenues from this project — there is no
room for error and all fiscal levers will need to be activated. What does ‘cheap’ mean
for TOTAL in this context?

The country has already lost — according to its revenue authority — more than $3
billion in tax incentives and exemptions to multinational companies in a period
of 6 years,? and has failed to materialize its promises to dedicate at least 15% of its
budget to the health sector. Uganda is also marred by a specific issue: none of its
current nine Double Tax Agreements (DTAs) comply with international best
standards according to the IMF, a situation regularly denounced by many in
Ugandan civil society. Of particular concern is its agreement with the Netherlands — a
European Union member State considered by many, including members of the
European Parliament as a tax haven. According to the Dutch Office of Statistics, more
than 14 000 letter box companies are used to channel out investments — using the
Netherlands as a conduit jurisdiction only. 95% of the Dutch investments in Uganda
— the country’s top investor partner — would have actually originated from a
third country. The DTA with the Netherlands is clearly very attractive: one of its
perks being that dividends paid from Uganda to an investor owning more than
50% of the shares will purely and simply not be taxed — against a 15% statutory
rate. Against the common belief that a country needs to concede on many advantages
in their treaties to attract investments, researchers at the London School of
Economics who have studied the DTA between Uganda and the Netherlands found
that “When private sector tax advisers were asked what would happen if the Dutch



treaty were cancelled, they stated that investors would simply restructure, and were
unlikely to withdraw their investments.”

After all, oil is not found everywhere and unlike investment vehicles, cannot be
delocalized.

The two project partners — French energy giant TOTAL and Chinese CNOOC have
however structured their investment in the four blocks — in which they respectively
now own 66.67%3 and 33.33% of the shares - composing the Tilenga upstream
portion of the Lake Albert project, through Dutch subsidiaries. For TOTAL, this is part
of a wider network of Dutch entities: 25% (or 56) of its Exploration & Production
subsidiaries are incorporated in the Netherlands.

In this case study, we use a standard discounted cash flow model to estimate future
revenues for project’s partners for block EA1, and give an estimate of taxes avoided
by TOTAL and CNOOC as a result of the favourable dispositions of the Uganda-Dutch
DTA.

Overall, Oxfam estimates that the government of Uganda will miss out on $287
million over the 25 years of exploitation of the project — for one Exploration
Area (or block) only out of the four of the project. This amount — which
represents only a likely very small portion of all tax leakages for the 4
Exploration Areas - would already be close to 5.7% of the overall potential
government revenues stemming from the project and represents a very partial
estimate of the potential missing revenues from the Dutch-Uganda DTA, as
based on one block only. This figure should also be subject to caution as oil prices
are highly volatile, and is based on a 50 USD/Brent barrel price scenario.

As the DTA is currently being renegotiated and as the Dutch government has
promised to upgrade dividends taxation rates in its DTAs with developing countries,
recommendation is to increase the rate to a minimum of 10% - which will allow the
government to collect an additional revenue of at least $174 million.



INTRODUCTION

The current COVID 19 crisis has exposed, all around the world, the critical need for
governments to guarantee the proper financing of essential services, including public
health systems as well as the provision of strong social safety nets for the most
vulnerable in a time of crisis. Governments also need to retain sufficient means of
action to support their economy when facing external shocks. Without those, any
future crisis will accelerate the rise of inequalities. Governments have to, more than
ever, ensure that proper domestic revenue mobilization is conducted: this will
have to go through a renewed effort on the prevention of tax leakages. Uganda
is no exception.

The current crisis is already taking its toll: revenue collection by the Ugandan
Revenue Authority (URA) could fall by more than $350 million in 2020.* The country
has recently received direct budget support from the World Bank ($300 million)° and a
$491.5 million in emergency assistance from the IMF® to tackle the COVID-19 crisis
and respond to the economic shock. The COVID-19 crisis also has the potential to
further imbalance already precarious situations: according to the World Bank, the
poverty rate could increase by 2.7 points to 8.2%.”

This is putting additional stress on an already degrading national economic situation:
the public debt to GDP ratio had already increased from 38% for FY 2016/178 to
45.7% (projected) for FY 2018/19, and could rise up to more than 50% by FY 2021/22
because of Uganda’s large fiscal expenditure.® The World Bank has also expressed
concerns over Uganda’s rising fiscal deficit which could stand between 7 and 8.9% of
the Gross Domestic Product (GDP) for FY 2020/2021.'° This is happening as the
Ugandan tax system is viewed as being too regressive and not able to address
inequalities. Tax to GDP ratio is still too low (11.739% in 2018'"), and not enough
revenue is collected from those individuals and companies best able to contribute.
According to the URA, the country lost (from 2010/2011 to 2016/17) about $3
billion in tax incentives and exemptions — or 16% of its total tax revenues, mostly
to multinational companies (MNCs)."? The Tax Justice Alliance in Uganda estimates
that tax incentives and exemptions have cost the country around 4 to 5% of its GDP.™3
According to the 2018 Fair Tax Monitor report published by Oxfam and SEATINI,™
64% of the total tax burden in the country is borne by the poor.

The Government of Uganda has however committed to fund key social sectors such
as the health sector to a tune of 15% of the national budget annually, in line with the
Abuja Declaration.'® However, in FY 2019/20, the sector was allocated only 6.4% of
the total national budget, a drop from the 7.1% allocation in FY 2018/2019.'6
Underfunding of key social sectors like health and social protection translates
into poor health care affecting the life expectancy of its citizens: in 2017, the
maternal mortality ratio was 375 per 100,000 live births — one of the highest
rates in the world' - which is still far above the Ugandan Health Sector’s
development plans target of 121 deaths per 100,000 live births." Uganda civil society
organizations have notably pointed out that the Ugandan Blood Bank is significantly
underfunded, which leads to the death of over 1000 women and girls annually.’ The
COVID-19 crisis has further increased gender inequalities in the country and has also
led to an increase of maternal mortality and blood shortage due to the lockdown and
consequences on mobility.



But Uganda is also at a crossroad: for many years, the country has been counting on
the massive Lake Albert oil discoveries — the 4™ largest reserves in sub Saharan
Africa - to materialize into revenues to boost up its economy and its budget.
Commercialization of Ugandan oil is expected to generate cumulative
government revenues between $5 and 9 billion over the project lifetime.?° The
country is betting on future oil revenues to finance its Vision 2040 development which
aims at transforming Uganda into an upper/middle-income society.

The super-project, led by French oil major TOTAL (originally alongside with Tullow
Oil*' and China National Offshore Oil Corporation - CNOOC) has been in
development since its commercial discovery in 2006. As of September 2020, the Final
Investment Decision still has not been taken in spite of TOTAL’s last move to acquire
the whole of Tullow’s assets. Patrick Pouyanné, TOTAL CEO, recently stated in an
interview to French media Le Monde, that TOTAL’s mandate was now to carry out
explorations “whose budgets have shrunk over the past 5 years — only where cheap
petrol can be produced”.?

But if hopes are high — so could be disillusions for the new oil producer
country. In a context where oil prices have recently plunged, and where global
climate change is structurally affecting energy markets; power relations between oil
majors, MNCs and national governments are further imbalanced. What does “cheap
petrol” mean for the French oil major? Could tax avoidance strategies result in lost
revenues for the Ugandan government — in a search for cost optimization?

Civil society organizations in Uganda have long been warning that Ugandan
domestic revenues are plagued by a number of detrimental double tax
agreements (DTAs)% and that the country’s revenue collection is hampered due
to the abuse of DTAs by multinational corporations (MNCs). The 2018 Fair Tax
Monitor also strongly highlighted the need for the country to review its treaty network.

As TOTAL and CNOOC have structured its investment in Uganda through Dutch
subsidiaries, we first examine here the central role played by the Netherlands in
facilitating investments of MNCs in Uganda as well as the impact of the DTA between
the Netherlands and Uganda on future government revenues.



. DOUBLE TAX
AGREEMENTS, THE
NETHERLANDS AND UGANDA:
A MATCH NOT MADE IN
HEAVEN

Ugandan context

Double Tax Agreements (DTASs) are tax treaties between two countries that determine
which country has the right to tax specific international (or cross-border) transactions.
While DTAs do not create new taxes, they regulate taxation rights when more than
one country has the opportunity to tax the same income.

Originally designed to prevent double taxation, over the past decades DTAs have
incorporated additional features, including the prevention of double non-taxation and
the exchange of information & mutual cooperation between countries.

Traditionally, developing countries enter into DTAs with wealthy countries as part of
broader efforts to attract foreign investment and multinational companies into their
countries. Due to the negotiation experience gap between wealthy and developing
countries and the technical complexity of the treaty, DTAs often result in developing
countries surrendering important taxation rights and generating unexpected revenue
losses over the years.

In line with the objective of preventing double taxation, DTAs normally restrict the
possibility of a country to tax a cross-border transaction. Often this restriction is
imposed on the developing countries where the economic activity originated, known
as the source country.

DTAs restrict or fully prevent the capacity of a source country to levy taxes — known
as withholding taxes (WHT) — on different forms of cross-border payments, including
dividends, interest, royalties and technical fees.?* As a result, multinational companies
are able to shift profit out of developing countries paying very little or no tax.

Uganda currently has nine DTAs in place: Denmark, India, Italy, Mauritius, The
Netherlands, Norway, South Africa, the United Kingdom and Zambia. An additional
treaty with Belgium is not yet in force.

According to the IMF, none of those treaties conforms to current international
best practices.?®

A recent Global Financial Integrity report found that “the tax rates for the non-resident
investors deriving passive income from Uganda (such as dividends, interests,
royalties, and technical fees) are far too low, most of them having been negotiated



over 10 years ago without being adjusted for economic changes over time”. The
report also noted that the Government of Uganda “recognizes the perils of some of its
DTAS"?® and was interested in renegotiating its agreements with Mauritius and the
Netherlands.

Mauritius grabbed significant headlines in 2019 due to the International Consortium of
Investigative Journalists (ICIJ) publication of the MauritiusLeaks, which demonstrated
the devastating impact of DTAs between Mauritius and other African countries.
Mauritius, which in 2016 was exposed by Oxfam as one of the world’s 15 worst
corporate tax havens,?” has positioned itself as Africa's offshore investment hub by
allowing global companies to divert revenue away from low-income African countries.

In the three decades since the island became a tax haven, Mauritius has woven an
intricate web of DTAs which are used by multinational corporations to shift their profits
to countries where they pay little or no taxes.?® The findings by the ICIJ and the heavy
impact caused by Mauritius DTAs on domestic revenue have led to both Senegal and
Zambia recently terminating their tax treaties with the island.?

Most recently, Uganda has enacted a series of amendments to its tax legislation with
the objective of closing loopholes and preventing tax leakages.*°

In addition, the government is currently working on a new policy paper to guide its
DTA negotiations, however there are no plans to publish such guidelines.

Box 1 Double Tax Agreements and Treaty Shopping — The Great Escape

Double Tax Agreements should not be seen as necessarily harmful or beneficial for
developing countries. The real impact of a DTA in a country’s economy and revenue
collection is dependent on the specific clauses in the agreement, which vary greatly due
to negotiating strategies, national interests and technical knowledge of both parties.

Besides the intended reduction in withholding tax rates, DTAs are also frequently abused
by multinational corporations and wealthy individuals for the reduction of taxes. Treaty
shopping is a technique frequently utilized that results in staggering revenue losses.

DTAs provide reduced tax rates on certain cross-border financial transactions (dividends,
interests, royalties and others) between the two signatory countries, which should be
exclusively enjoyed by persons (individuals and companies) that are residents in those
jurisdictions. Treaty shopping is the attempt by a person that is not a resident of one of
those countries to benefit from that treaty and effectively reduce its tax rate. Let’s look at
the following example:

Resourceland is a developing country with large reserves of oil. In its tax legislation,
Resourceland imposes a 15% withholding tax rate on all dividend payments leaving the
country. In order to attract foreign investment, Resourceland signs a DTA with
Havenland.

The technical clauses of the DTA effectively reduces the WHT rate on cross-border
dividend payments from 15% to 5%, providing an important advantage for oil companies
from Havenland operating in Resourceland. Any dividend payment made between both
countries will be taxed in a more favourable way, benefiting Havenland’s extractive
companies.

An oil company called Petrolea based in Gaul is also interested in operating in
Resourceland. However, Gaul does not have a DTA with Resourceland. This means that
any future dividend payments from Resourceland to Gaul would be subject to the 15%
WHT rate. This is clearly disadvantageous for Petrolea in comparison with Havenland’s




extractive companies.

Despite not being a resident from Havenland, Petrolea is interested in benefitting from the
favourable tax rate of the Resourceland-Havenland DTA. With that in mind, Petrolea
establishes a subsidiary in Havenland that has the exclusive objective of benefitting from
the tax rates of the DTA, without any other economic purpose or real economic activity.
This is known as treaty shopping.

As seen above, treaty shopping is the attempt by a person to access the benefits of a
DTA to which it is not entitled to. Treaty shopping has disastrous results for developing
countries, as they lead to wealthy individuals and multinational companies claiming treaty
benefits that were not originally intended. In this way, treaty shopping deprives
developing countries of much needed public revenue.

The most common way that multinational companies practice treaty shopping is through
the establishment of subsidiaries without real economic purpose in tax havens with well-
developed tax treaty networks. Called letterbox companies as they are simply
registered in a mailing address,3' these entities often have no employees, no actual office
space and no real economic activity. The only purpose of such companies is to benefit
from the domestic tax legislation and DTAs of specific countries.

Why is the Netherlands the number
one investor country in Uganda?

As of late 2018, the Netherlands was the top investor country in Uganda with
39% of all FDI in Uganda, with a significant advantage to the following
countries. *? According to the IMF, the top 5 investor countries in Uganda were as

follows:33

Table 1 — Top 5 investor countries in Uganda (source: IMF) - In million $

Inward direct invest- Inward equity posi- Inward debt posi-
ment positions (a+b) | tions (a) tions (b)

Netherlands 3 668 4033 -364

Australia 1519 1511 7

United Kingdom 840 665 175

Kenya 778 559 219

Mauritius 654 450 204

Total world 9 294 8 317 977

Netherlands as a %  39.4%




Also in 2018, the Bank of Uganda published the following data on financial flows:34

Table 2 - FDIs financial flows in Uganda (source: Bank of Uganda). In million $

2009 2010 2011 2012 |2013 2014 2015 2016
Netherlands | 16.2 121.5 1644 611.2 4935 491.4 236.7 2784

UK 227.8 126.7 1115.8 [116.8 |78.9 250.3 4.5 80.9
Australia 189.3 120.1 12011 |203.1 [81.8 81.9 60.1 32.1
Kenya 55.5 86.1 1726 (994 445 109.6 61.7 230.1
Mauritius 54 90.6 104.5 [6.3 71.3 67.1 51.3 -87.7
Total 849.7 1539.1 [894.2 |1205.5|1097.3 (1001.4 538 625.7
Netherlands

% 2% 23% 18% 51% 45% 49% 44% 44%

According to the Bank of Uganda, the Netherlands represents 35% of all
Foreign Direct Investments (FDIs) flows into Uganda for the 2009-2017 period.
The Bank of Uganda also highlighted that the economic sector that most benefited
from FDI in 2017 was the mining & quarrying sector, with a little over 55% of all FDI
stocks — or $5.3 billion.3®

In 2018, UNCTAD noted that global FDI inflow into Uganda reached $1.3 billion — a
67% increase compared to 2017 — driven by the oil and gas sector, particularly
investments in the Tilenga project,*® the upstream part of the TOTAL-led project.

The numbers published by the IMF and the Bank of Uganda demonstrate the total
amount of FDI that flowed from the Netherlands to Uganda over the past years,
placing it at the top of investor countries. However, it is essential to consider the role
played by the Netherlands as a tax haven in the global corporate scenario — a
qualification acknowledged by many in civil society and within the European
Parliament.®” Home to more than 14 000 letterbox companies, the Dutch national
office for statistics has estimated that 80% of all investments into the
Netherlands are immediately channelled out to other countries. 8

A 2016 working paper by M. Hearson and J. Kangave at the London School of
Economics and Political Science highlighted how data from the Netherlands that
excluded investment from letterbox companies established at $179 million the FDI
from Dutch companies into Uganda. When compared with the $3.7 billion presented
by the IMF, it is estimated that 95% of Dutch FDI into Uganda does not originate
in the Netherlands, but simply flows through Dutch letterbox companies for tax
purposes.3®

Uganda’s DTAs with the Netherlands and Mauritius are specifically mentioned by the
IMF as presenting clear potential for treaty shopping:

The laws of Mauritius and The Netherlands present clear potential for treaty shopping
advantage to be taken of lower withholding tax rates and other treaty benefits. A
Mauritius or a Dutch company has potential to be used as a conduit company. The
DTA withholding rates from Uganda are reduced thus offering clear advantages over
direct investment from a non-treaty country and even other treaty countries.*

Unfortunately this is not an exclusive issue of the Dutch-Uganda DTA. In 2011,
Mongolia unilaterally terminated its DTA with the Netherlands, arguing that the
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2017
227.5
56.2
64.9
114.5
163.2
802.6

28%

TOTAL
2640.8
1057.9
1034.4
974
520.6
7 553.5

35%



frequent utilization of letterbox companies by multinational corporations in the
Netherlands resulted in staggering revenue losses for the country.*’ The case of the
Mongolian Oyu Tolgoi mine — and related treaty abuse by Rio Tinto (see BOX 3), is
particularly instructive of how common and severe are the impacts of treaty shopping
for resource-rich countries.

Box 2 Where is the investment?

The utilization of empty companies by multinational corporations has effectively created a
global economic scenario where a large share of Foreign Direct Investment is channeled
through tax havens and conduit jurisdictions with the exclusive purpose of reducing
taxation. According to research by the IMF, almost 40% of global FDI — close to $12
trillion — is essentially artificial, consisting of financial investments passing through
letterbox companies without any actual economic activity taking place. 42

The MauritiusLeaks publication has exposed how 2.5% (or $12 billion) of all
companies’ loans in Africa flow through Mauritius — a country whose GDP only
represents 0.6% of the continent economy.** Company loans from Mauritius and nine
other tax havens to African countries total over $80bn. This means that for every $6 of
FDI in Africa, $1 was a company loan from a tax haven.

The BEPS# project — launched by the OECD in 2013 to address pending reforms of
international taxation through a 15 actions plan — looked into the issue of DTA abuse
through its Action 6. Among other recommendations, the final report endorsed the
inclusion of Limitation of Benefits (LOB)* or Principal Purpose Test (PPT)* clauses in
DTAs for the prevention of treaty shopping. While LOB and PPT clauses are distinct in
their application, both seek to ensure that DTA benefits are exclusively enjoyed by
taxpayers that have a sufficient economic nexus with the signatory countries.

Despite international efforts to tackle DTA abuse over the past years, treaty shopping
remains an urgent issue to be solved. Developing countries continue to lose substantial
amounts of public revenue that are desperately needed for essential public services.

There are a number of tax and non-tax reasons for multinational companies to use
Dutch letterbox companies as intermediaries to channel investments between
countries.*” This briefing note will now focus on the reduced withholding tax rates
enacted by the DTA between the Netherlands and Uganda.

A sweet deal: the DTA between the Netherlands and Uganda

The present DTA between the Netherlands and Uganda — agreed on in 2004 and in
force since 2007 — provides a generous tax environment for companies based in the
Netherlands. Particularly focused on withholding tax rates, Articles 10 and 11 of the
DTA establish reductions related to the taxation of cross-border dividend and interest
payments.

On the taxation of dividends, Article 10 establishes distinct rates dependent on the
amount of capital control the Dutch company has in the Ugandan subsidiary:

- For Dutch companies holding at least 50% of the capital of the Ugandan
paying entity (known as Participation Dividends), dividend payments are
exempt from any amount of withholding taxes; and

- For Dutch companies holding less than 50% of the capital of the Ugandan
paying entity (known as Portfolio Dividends), dividend payments are taxed at

11



the rate of 5%.

As a result of Article 10, cross-border dividends paid out by a Ugandan resident
company to a Dutch company that has 50% or more of control of the paying entity will
not be taxed in Uganda.

If the same dividend payment was made from a Ugandan entity to a shareholder
established in a country that has no DTA with Uganda, a 15% withholding tax rate
would be levied.*8

Regarding interest payments, Article 11 establishes a 10% withholding tax rate for
payments made by a Ugandan company to a Dutch entity. If the interest payment is
guaranteed by the government or is made to a Dutch financial institution, full
exemption would apply.

If the same interest payment was made to an entity established in a country that has
no DTA with Uganda, a 15% withholding tax rate would be levied.*®

Table 3 - Terms of the Uganda Netherlands Double Tax Agreement, as com-
pared to Uganda Tax Law

Uganda - Netherlands

Uganda Tax Law Double Tax Agreement

Interest Payments 15% 10%
Participation Dividend Payments _ _. o
(shares>50%) 15% 0%
Portfolio  Dividend  Payments 15% 59,

(shares<50%)

A preliminary estimate of the annual amount of revenue foregone as a result of the
reduced withholding tax rate on dividend payments in the Netherlands-Uganda DTA
was calculated in 2016 by LSE researchers between $8 million and $24 million.%®
However, and given recent uptakes in Dutch FDIs in Uganda, as well as expected
start of oil operations by 2025 — those amounts are likely to significantly increase.

Researchers further stated that “the only treaty for which there is evidence of a major
impact on investment into Uganda is the Dutch one, but this effect has been to
encourage treaty shopping rather than to stimulate significant amounts of Dutch
investment. When private sector tax advisers were asked what would happen if the
Dutch treaty were cancelled, they stated that investors would simply restructure, and
were unlikely to withdraw their investments.” >’

So if there is a good reason to invest in Uganda — such as commercially viable oil
reserves — a savvy investor would go for it, regardless of tax incentives which are
actually a cherry on the cake, although an expensive one for Uganda.

12



Box 3 The Netherlands, a tax haven for extractive companies?

The Netherlands is broadly recognized by civil society organizations as a tax haven. In
2019, a report by the European Union Parliament called the European Commission to
recognize five Member States, including the Netherlands, as tax havens.5?2 In 2020,
reports by the European Commission stated that in five Member States (the Netherlands,
Luxembourg, Ireland, Cyprus and Malta), “economic evidence suggest that tax rules
appear to be used by multinationals engaged in aggressive tax planning structures.53

Extractive companies have a long history of using Dutch subsidiaries to minimize tax
payments. In 2018, a report by SOMO and Oyu Tolgoi Watch exposed how Canadian
mining giant Rio Tinto managed to avoid large sums of taxes from its operations in
Mongolia through Dutch letterbox companies. Due to a fiscal stabilization clause in the
Oyu Tolgoi investment agreement, Rio Tinto was able to make use of the defunct DTA
between the Netherlands and Mongolia, which helped the company in reducing
withholding tax rates on interest payments from 20% to 6.6%. The abuse of Dutch
letterbox companies by Rio Tinto resulted in estimated revenues losses for the Mongolian
government of $230 million and for the Canadian government of $470 million. Back in
2013, SOMO also examined the role played by the Netherlands in facilitating tax
avoidance by eight large extractive companies which were also suspected of human
rights violations.* In 2018, the Dutch trade union FNV filed a complaint before the Dutch
National Contact Point of the OECD against Chevron’s alleged use of letterbox
companies in the Netherlands and consequent treaty abuses that resulted in loss of
revenues in Nigeria, Argentina and Venezuela.5® In 2020, another complaint was filed by
SOMO and Oxfam against Argentine oil company Pluspetrol, including alleged violations
of human rights and environmental standards in their operations in Peru, through a
corporate structure based on the widespread use of letterbox companies.5¢

Recent domestic and international policy initiatives by the Dutch government
demonstrate a willingness to implement changes in their tax treaty network. In May
2020, the Dutch government released a revised memorandum on its Tax Treaty
Policy, which will be subject to parliamentary debate and vote in the fall of 2020. One
of the important aspects of the new memorandum is the willingness to accept higher
WHT rates in DTAs concluded with developing countries, however only when they are
in line with rates applicable in DTAs between such developing nation and another
‘comparable’ (high-income) countries.

In the proposed text, the Dutch government also signals a differentiated approach to
developing countries that could lead to stronger measures against treaty abuse®” —
although it already had adopted a similar position since 2013. The previous Tax
Treaty Policy Memorandum (2011) already stated that the Netherlands would take
into consideration ‘the particular interests of developing countries by enabling them to
provide their own resources’.®

By 2016, the Netherlands had notably proposed to include anti-abuses clauses in their
tax treaties with 23 developing countries, including Uganda. Such clauses have
already been inserted in a number of them and other positive outcomes have been
achieved — such as renegotiations of withholding tax rates. However, a recent study
of DTAs signed or amended after 2011 highlighted that double standards
seemed at work as WHT rates on participation dividends generally remain low.*®

In 2019, civil society organizations in the Netherlands and Uganda mediated between
both national governments and eventually successfully moved them towards the
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renegotiation of the DTA between both countries. In September 2019, a delegation of
Dutch negotiators travelled to Kampala to begin renegotiation procedures. Before the
initial meeting with their Ugandan counterparts, the Dutch delegation met with civil
society organizations under the leadership of Tax Justice Alliance Uganda (TJAU) for
a discussion of treaty priorities for the prevention of treaty abuse and an increase in
revenues for Uganda. TJAU has also shared its perspectives with the Tax Policy
Team at the Ugandan Ministry of Finance. Building on those initial engagements,
TJAU is scheduled to engage with the Ugandan government over the next years on
the broader renegotiation.®°

In January 2020, the Dutch Ministry of Finance announced its intention to continue to
renegotiate DTAs throughout 2020, including with Uganda.®’

Given Netherlands’ prominent position as an investor country in Uganda and
the continual abuse of the DTA by MNCs, a revision of the DTA leading to more
favourable terms for Uganda would allow the country to significantly increase
its revenues. Whereas it is beyond the scope of this briefing note to give an estimate
of the additional resources that would become available to the government of Uganda,
those would undoubtedly help match funding requirements for currently underserved
essential services such as health and its ongoing blood crisis,®? education and social
protection.
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Il. GREAT EXPECTATIONS:
THE LAKE ALBERT PROJECT

A long awaited project in a troubled
context

The oil industry has been in the making in Uganda for more than a decade.
Commercially viable reserves were discovered in the Albertine Graben region in 2006:
the country would have a total of 6.5 billion barrels of oil in the ground, of which 1.4
billion are economically viable.®®* Reserves — the ‘upstream’ part of the operations -
have been allocated to four different blocks (EA1, EA1A, EA2, EA3) % located in two
main areas bordering Lake Albert: Tilenga (to the north east) and Kingdfisher (south,
eastern side).

Figure 1. From Lake Albert to the port of Tanga in Tanzania. The Tilenga up-
stream fields are located around the Buliisa Central Processing Facility (“CPF”) to the
North of the Albert Lake and the Kingfisher fields are to the South.

Source: https://pau.go.ug/about-us/resources/maps/
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In 2016, the decision to transport oil through Tanzania (as opposed to the Kenyan
route which also was under consideration for some time) was taken by Uganda.®® An
undisclosed Intergovernmental Agreement (IGA) was ratified by Tanzania and
Uganda in May 2017. This will require the construction of the 1445 km long EACOP
(East African Crude Oil Pipeline) traversing Tanzania— the longest heated pipeline
ever built. EACOP commercial structure — the ‘midstream’ part - is separated from the
blocks’ exploitation, and each partner will hold shares. The Ugandan government has
also planned to build a small refinery to process petrol to be sold in national/regional
markets.
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Box 4 A precedent, Heritage vs Uganda and the abuse of the DTA between
Mauritius and Uganda

From 2004, Tullow and Heritage Qil operated in Uganda as explorers and developers of
oil fields in blocks EA1- the very same block studied in this briefing note, and EA3 — a
block today operated by TOTAL.

In 2010, Tullow purchased Heritage’'s share in a number of co-owned assets for $1.45
billion. Following the transaction, the Uganda Revenue Authority (URA) charged Heritage
for $434 million, based on the rate of 30% for Capital Gains Taxes (CGT).%¢ Heritage
argued that the transaction was not taxable in Uganda as it took place through the sale of
a subsidiary based in the Channel Islands and because Heritage itself is not incorporated
in Uganda. Besides litigating against the tax charge in courts, Heritage also opted to
change its residence from the Bahamas to Mauritius to benefit from the favourable DTA
between Mauritius & Uganda.

According to Panama Papers leaked documents, the residence change to Mauritius was
made to defeat the tax charges in Uganda, being undertaken “primarily due to the double
tax agreement between Uganda and Mauritius”.6” A February 2010 e-mail from a
Heritage accountant states the following: “Heritage is due to complete the sale of an
asset in Uganda. Due to tax reasons emanating from Uganda, the directors have been
advised to re-domicile Heritage to Mauritius before the sale. The group is working hard to
eliminate potential tax charges by Uganda without Heritage having to move, but as a
second line of defence the directors have been advised to move to Mauritius so that the
process can be completed if it becomes necessary”.

John Christensen, co-founder of the Tax Justice Network, argued that “the proposal to re-
domicile its operations is clearly an attempt at aggressive tax avoidance since the only
motive is to dodge a potential tax liability”. Following an initial partial payment by Heritage
in order to unblock the deal and posterior lawsuits in Uganda and the United Kingdom,
Uganda was able to successfully collect the full amount of 434 million from Tullow.58

The Heritage/Tullow case is illustrative of issues faced by developing countries when they
endeavor to tax Capital Gains on the sales of assets.®® MNCs have been using a specific
tax avoidance technique known as Offshore Indirect Transfer to avoid paying CGT:
instead of directly selling the actual asset, the MNC will sell the shares it holds in a
subsidiary located in a business friendly jurisdiction — which effectively owns the local
subsidiary holding the asset, thus avoiding the CGT entirely as the asset will not have
changed hands in country.

Blocks have changed hands a few times since licenses have been allocated.” TOTAL
is now the operator for blocks EA1, EA1A, EA2 and CNOOC is the operator for block
EA3 as a result of the now completed farm-down on Tullow’s assets. TOTAL entered
into discussions with Tullow in 2017 to acquire 21.57% of Tullow’s shares on all
blocks. However, the deal was called off on the 29" of August 19,”" as a result of a
long-standing disagreement with the URA. The URA had asked oil companies to pay
a total Capital Gain Tax on the transaction of $167 million (for a $900 million
transaction). Companies however argued on the nature of the transaction itself as
merely a transfer of shares to another investor for further reinvestment in the project.’?
Additionally, Tullow and TOTAL maintained that the $617 million Tullow had invested
(and that were being sold) should be considered as recoverable costs and thus tax
deductible for the purpose of income tax calculations— a position not shared by the
URA.” TOTAL then abruptly announced that it will stop all works on the EACOP as a
result of the farm-down cancellation. Information on the exact nature of the dispute in
the media has been quite limited and civil society organizations have denounced the
excessively forceful tactics used by the oil major.”
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In April 2020, TOTAL finally acquired 100% of Tullow’s shares in all blocks and
in the EACOP structure”™ “in line with our strategy of acquiring long-term
resources at low cost”, declared Patrick Pouyanné.”® The deal has been deemed
as “highly favourable” to buyer TOTAL by analysts:”” $500 million payable now to
Tullow, and $75 million to be paid when the Final Investment Decision will be taken,
plus additional payments depending on oil production and a barrel price being above
$62.”® The transaction was contingent on TOTAL securing an agreement with the
URA on Capital Gain Tax to be paid as a result — which is reported to be $14.6
million.”® TOTAL now owns 66.66 % of the 4 blocks, and CNOOC 33.33%. The
Uganda National Oil Company (UNOC) however has a 15% back-in right® which it
could exercise when the final investment decision (FID) is taken — but this has not
been yet confirmed.

Table 4: Summary of contracts and current ownership structure as of Septem-
ber 2020

Block | Name Date Signatory| Current Operator Other JV partners
EA1 | Paara 5‘5'3; 1 Heritage | TOTAL®' (66.66%) | CNOOC (33.33%)
EA1A (PL&;“G"(‘:’;"C“ ;8?2 3 Tullow | TOTAL® (66.66%) | CNOOC (33.33%)
EA2 Eggi;:”(aiso' %’(‘)’f Hardman | TOTAL® (66.66%) | CNOOC (33.33%)
EA3A | Kingfisher gggfl 8. Heritage | CNOOC (33.33%) | TOTAL (66.66%)

Due to the fiscal dispute and the COVID-19 pandemics, the project has suffered
significant delays. However, TOTAL CEO reassured it shareholders during their
Annual General Meeting on the 29" of May 2020: the Final Investment Decision —
which would mark the finalization of all preparatory works and unlock the remaining
investments as well as construction of the EACOP, will be taken before the end of the
year.

If things are now speeding up, the context in which this is taking place is more volatile
than ever: the COVID-19 crisis has resulted in a massive fluctuations in the barrel
price. Brent crude now stands at about $40 per barrel after having fallen as low as
$20. According to recent Rystad data, the breakeven price for the Tilenga upstream
part now stands $40.35.8* The Government of Uganda is thus walking a thin line:
there is no space for aggressive tax optimization practices if it wants to
generate sufficient revenues.
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Our case study or how cash will also
be flowing out

Both partners hold their shares in the upstream part of the project through subsidiaries
registered in the Netherlands. CNOOC on the one hand, has set up a subsidiary in
Uganda Ltd — CNOOC Uganda Ltd — which is owned at 99.99% by CNOOC
Netherlands B.V., a Dutch company.®

TOTAL holds its shares in the project upstream and midstream parts through two
subsidiaries registered in the Netherlands: TOTAL Uganda E&P Uganda B.V (for the
upstream part) and TOTAL East Africa Midstream B.V. (for the midstream part).

This is not an isolated practice for TOTAL: according to its own annual
registration document, TOTAL has 56 subsidiaries representing 25% of their
subsidiaries for the Exploration and Production segment which relates to oil
upstream and midstream operations) legally registered in the Netherlands.
Those subsidiaries effectively operate in countries as diverse as Uganda,
Mozambique, Angola, Kenya, Cote d’lvoire etc.8®

The two Ugandan subsidiaries are part of a wider network of Dutch subsidiaries —
whose corporate ownership structure is as follows:

Figure 2: Total (partial) corporate structure. Information from TOTAL Registra-
tion Document & ORBIS®’

[ 1

100%

Total Holdings Nederland B.V.
563 staff, total balance sheet : 33 billion USD

8 subsidiaries registered in the
Metherlands - 2 operating in the
Netherlands

100%

100%
27 subsidiaries registered in the

Metherlands - 3 operating in the
Netherlands
Owns Total E&P Uganda BV

Total Funding Nederland B.V.
4 staff, total balance sheet : 4 billion
usp

Total Holdings International B.V.
Staff and financials n.d

100%

100%| 4
Total Holdings Nederland International B.V

Staff and financials n.d

Total Funding Nederland International
B.v.
Staff and financials n.d

Netherlands
Owns Total East Africa Midstream

‘. 12 subsidiaries registered in the
B.V.

Financial statements for TOTAL E&P Uganda BV and its direct parent company,
TOTAL Holdings International B.V. could not be retrieved from the Dutch Chamber of
Commerce.®® No information could be retrieved for TOTAL Holdings International B.V.
According to information available in ORBIS TOTAL E&P Uganda the three holdings
as well as TOTAL E&P Uganda B.V. and TOTAL East Africa midstream B.V., are
registered at the same address which corresponds to TOTAL E&P Nederland, an
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entity that manages the exploration and production of natural gas in the Netherlands
and the North Sea Continental Shelf. In its response to Oxfam, TOTAL specified that
this project is operated through an operational branch of TOTAL E&P Uganda B.V,
while their entity in the Netherlands retained a few administrative and management
functions.®

Methodology and main assumptions

We focus here only on the risks associated with the upstream structure only (TOTAL
E&P Uganda B.V. and CNOOC Netherlands B.V.) — as the midstream part (the
pipeline) will be operated through a different corporate structure.

Production Sharing Agreements

The fiscal terms of the upstream operations — which will determine proceeds received
by the Government of Uganda — are governed by Production Sharing Agreements
(PSAs) signed at the block level, and complemented by the Special Provisions on the
Taxation of Petroleum Operations contained in the Income Tax Act. Those
agreements are said to be “ring-fenced”: their conditions apply independently to each
block.

PSAs — a type of contracts originally designed by Indonesia in the 1960s — are
relatively common in the oil industry. They are based on an essential original
parameter: part of the oil produced will be allocated to companies to recover their
costs (incurred during the exploration phase, to develop facilities and to operate the
project), after deduction of royalties.®® The remaining share of production (profit oil)
will be shared between companies and the governments.

Figure 3: Allocation of Qil in a PSA (simplified, no State participation). The 60%
cost oil limit is specific to Uganda
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Contracts in Uganda are not in the public domain. It is however noteworthy that
Uganda has very recently become an EITI member country®'. The 2019 revised EITI
standard mandates that all contracts signed or amended from January 1%t 2021 should
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be disclosed, and encourages disclosures of previously signed contracts. It however
remains to be seen whether Uganda would effectively disclose contracts.

However, copies of the contracts have been leaked over the years.®?

In 2017, Oxfam was able to consult contracts for blocks EA1, EA1A, EA2 and EA3 as
well as the model Production Sharing Agreements from 1999-2016.

Financial modelling and its limitations

An independent consultant was commissioned to undertake the development of a
financial model for this block, based on a standard industry discounted cash flow
model. As contracts are ring-fenced, economic modelling is conducted at the block
level, and in that case, was conducted for block EA1 only.

The model integrates applicable terms as per EA1 PSA as well as relevant national
legislations, and apply them to a number of project assumptions and hypothesis.
Various model inputs are summarized below and are available in Annex. Those relate
to: fiscal and production sharing terms, future oil prices, field profiles; as well as
project financing terms. They have been based either on official sources, industry
standards or various external studies and updated by another independent external
consultant in May 2020.* The model forecasts future revenues based on an
estimation of yearly production until exhaustion of recoverable reserves as well as
future oil prices. Based on standard production license terms in Uganda, field
exploitation is assumed to take place over 25 years. As the Final Investment Decision
is awaited for 2020, and as the pipeline construction works are expected to last for
three years according to information released by the EACOP Company, oil production
start date has been set to 2025 — factoring in one year of delay in the FID or during
the construction phase.

Net Production® will be shared between projects’ partners — TOTAL and CNOOC -
and the government of Uganda, according to the PSA terms and once initial
exploration and development costs as well as recurring exploitation costs have been
recovered. Companies’ taxable income is then determined:®*® as the project will require
significant upfront investments, losses are carried forward and companies don’t start
paying Corporate Income Tax before year 10. Net profits after Corporate Income Tax
(CIT) are then calculated for each year of the project and on a cumulative basis.

The model does not intend to give a firm and definitive estimate of all losses
and tax leakages that could potentially be incurred by the Government of
Uganda as the result of the reduced WHT rates, but rather provide an indication
of the magnitude of impact for revenues stemming from the exploitation of
Block EA1.

It should also be made clear that the findings of this report specifically address the
commercial international context between Uganda and the Netherlands and that
others forms of tax leakages could also be present (for example, through the erosion
of the corporate income tax base due to intragroup payments). As is the case with any
extractive projects, risks to government revenues are multifaceted:* inflated costs,
undervaluation of oil are amongst others, significant issues.

As the model takes only block EA1 into consideration, such losses also only
represent a portion of Uganda government potential lost revenues as the result
of the DTA - which could be much larger when calculated on all blocks.
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Future oil prices in the current International context

There is considerable uncertainty around future oil prices. The COVID-19 pandemics
has had immediate effects on oil demand, compounded by the stalemate between
OPEC members which resulted in significant drop in prices to as low as $20 /barrel in
late April 2020.%7 Brent currently stands at around $45/barrel — but various long term
scenarios remain highly volatile as context evolves. Markets are quickly shifting as the
energy transition becomes a more and more critical necessity embraced by
governments around the world. Demand scenarios developed by the International
Energy Agency (IEA) in November 2019 are thus likely to need revision. However,
and as TOTAL indicates that its reference for Brent future prices as of 2050 is $50%
by 2050, according to the World Energy Outlook IEA, under the Sustainable
Development Scenario,”® we have elected to use that reference in our base model.
Other sources indicate that future oil prices as of January 2025 are currently in the
area of $50/barrel.'®

Results

We present in this table below a summary of the results and figures given by the
model under the assumptions described in Annex. As dividends are assumed to be
fully repatriated to the parent company, the withholding rate tax base has been
determined as the final share — given both partners’ respective share percentages — of
profits after payment of corporate income tax. Interests are presented here as the
cumulative amount of interests paid on the loan contracted by TOTAL to finance the
project.

We then have compared the total amount of taxes that would have resulted in Uganda
from the application of statutory withholding tax rates to interests and dividends
repatriated to the Netherlands, to what will be collected as the result of the reduced
withholding tax rates as per the DTA between Uganda and the Netherlands.

Table 5: Comparison of taxes owed as a result of the current DTA vs as per
statutory rates. All calculations presented here are based on a value of $50 /
barrel as the reference Brent price (2018 dollars). In million $.

Tax ESIEIOIGA Taxes HERAGWAYRNl Taxes Difference | Difference
base WHT (statutory rates (DTA TOTAL CNOOC
rates rates) rates) (66.67%)  (33.33%)
Interests 515 10% 51 17 9
Dividends 1 740 0% - 174 87
Total 51 191 96

Despite being only indicative of the scale of the potential tax leakages associated with
the project as outlined above, the result is rather striking, as DTA provisions would
allow TOTAL and CNOOC to avoid paying $287 million to the government of
Uganda over the 25 years project lifetime.

Removing entirely the tax breaks given by the DTA would thus allow the government
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of Uganda to collect — at least — $287 million in additional tax revenues: $191 million
from TOTAL and $96 million from CNOOC. However, and given that so far, the
intention of Uganda is to renegotiate the DTA and not repel it, a few other scenarios in
which the dividend withholding tax rate'® is increased, can be studied.

Table 6: Comparison of taxes owed as a result of the current DTA vs as per 2
different scenarios. All calculations presented here are based on a value of $50 /
barrel as the reference Brent price (2018 dollars). In million $.

Current scenario Scenario 1 Scenario 2

DAV SR Taxes RCETYl Taxes iff. REEYTe) Taxes

rates (DTA rates (revised (revised
reduced rates) rates)
rates)

Interests VA 51
Dividends¥4

Should the WHT rate on participation dividends be increased to 5%, taxes owed by
TOTAL and CNOOC would amount to $138 million, an increase by $87 million as
compared to the current scenario. In the event that the WHT rate on participation
dividends would be increased to 10%, the government of Uganda would collect
an additional $174 million in tax revenues.

Assuming that total government revenues — in the context of the global energy
transition where the Brent barrel price is likely to remain low — will be closer to $5 000
million than to $9 000 million (as per the range estimated by J. Mawejje)'®? — the
amount of withholding taxes avoided by TOTAL and CNOOC ($287 million) thus
amounts to 5.7% of all potential revenues that would be foregone — for one
block only, out of four in total.

This amount also represents almost 2% of the annual health budget ($594 million
for 2019/20'% or only 6.4% of the general budget) — enough to increase funding going
to the Blood Bank: Oxfam along with other civil society organizations have recently
pointed out that it is significantly underfunded, which leads to the death of over 1000
women and girls annually.'%

However, if the government of Uganda was to renegotiate the DTA and agree on a
revised 10% WHT rate on dividends, additional tax revenues ($174 million) would
represent 3.5% of the projected total government revenues. This rate would be in line
with other DTAs Uganda currently has in place.
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Box 5 A stable preferential treatment?

Stabilization clauses are a common feature of large investment projects, present in
contracts between Uganda and extractive corporations. Stabilization clauses were
originally designed to protect the legal situation of investors against abrupt changes of
legislation that may potentially have a materially detrimental impact on the expected
economic return from investments. It is thus important to consider whether and how a -
potential — change in the WHT rates in the DTA between Uganda and the Netherlands
may interact with any stabilization clauses contained in the PSAs.

While the EA1 PSA between TOTAL, CNOOC and the Government of Uganda is not
publicly available an incomplete version of the EA3 PSA contract with a stabilization
clause is accessible online. It must be initially recognized that it is possible that the EA3
PSA text does not match the EA1 PSA and that additional stabilization clauses are
present in parts of the contract not available in the EA3 PSA online, or that the EA1 PSA
has additional stabilization clauses not present in other PSAs. However, as both the EA1
and EA3 PSAs relate to Profit Sharing Agreements for oil and gas in Uganda and are
from the same period (2004), we assume for the purpose of the present study that the
contractual clauses have a similar structure and text.

Art. 33 of the EA3 PSA establishes that “if [...] there is any change [...] in the laws or
regulations of Uganda which materially reduces the economic benefits derived or to be
derived by the Licensee [...] Parties should meet to negotiate in good faith and agree
upon the necessary modifications to this Agreement to restore Licenses to substantially
the same overall economic position as prevailed hereunder before such change(s)”.

The potential application of this clause to limit the taxation of the parties to the EA1 (or
EA3) PSA in the event of changes to the DTA that would increase or eliminate the caps
on tax rates contained in the DTA is a complex legal issue, and it is beyond the scope of
this report to fully address this. Nonetheless, for the purposes of the present analysis,
the following points should be considered:

- Article 33 of the EA3 PSA applies only to material reductions of economic benefits.
The stabilization clause would not apply to any changes in the taxes payable to Uganda
that do not meet the threshold of “material,” and what is “material” to a large oil company
may be much less than it might be for Uganda;

- Article 33 of the EA3 PSA does not preclude any change in laws or regulations, but
rather establishes that when there are changes that materially reduce economic benefits,
both parties should meet in good faith with the objective of restoring an economic
equilibrium;

- According to the Uganda Ratification of Treaties Act, DTAs are not formally ratified
by the Parliament, and thus do not constitute “laws” per se by virtue of their legislative
adoption. As the Income Tax Act mentions international agreements (Art. 88) such as
DTAs, it suggests they likely supersedes regular domestic laws they conflict with
domestic laws,'%® as they are incorporated “as if the Agreement was contained in this
Act’. If the DTAs supersede domestic laws, then they would not be within the bounds of
the “laws or regulations of Uganda” of Article 33 of the EA3 PSA, as no law or regulation
of Uganda is actually changed.

Based on these points, Oxfam assumes, for the purposes of the present analysis,
that the stabilization clauses of the PSA would not be formally triggered by a
revision to or termination of the DTA. Accordingly, recommendations to revise (or
terminate) the DTA that would serve to increase or remove the preferential reduced
maximum tax rates provided for in the DTA would be applicable to the EA1 project, and
the potential additional government revenue generated from the imposition of that tax has
been estimated in this report.
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On the other hand, it is possible that TOTAL, CNOOC and other MNCs impacted by
similar changes in a DTA would take a contrary position in order to limit their tax burden.
They may take steps to pursue a ruling in court or in arbitration to establish that the
stabilization clauses prevent the imposition of increased rates of taxation resulting from
DTA revisions or termination from affecting their operations, in order to maintain the
economic equilibrium originally agreed on. Therefore, this issue will likely be a source of
contention between TOTAL or CNOOC and the Government of Uganda, should the DTA
be revised or terminated to increase or eliminate the caps on tax rates contained in the
DTA.
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RECOMMENDATIONS

To the government of Uganda and the Netherlands:

1- To both governments

a) Prioritize the renegotiation process of the DTA between the Netherlands and
Uganda, in consideration of the current sensitive fiscal situation in Uganda

amid the COVID-19 crisis

b) Key recommendations on the revision of the DTA have already been provided
in great detail by civil society organizations in Uganda such as Tax Justice
Alliance Uganda, SEATINI and Oxfam Uganda and were discussed with Dutch

envoys in September 2019.1%

c) The revised DTA between Netherlands and Uganda should include — at

minima:

e An increased tax rate on dividends — at least 10% for participation
dividends (large shareholders) and 15% on portfolio dividends (small

shareholders)

¢ Revised language to fight treaty abuse, through (i) a statement that the DTA
aims not only at preventing double taxation, but also at avoiding facilitation of
double non-taxation and of treaty shopping (ii) dedicated anti-abuse clauses,

as recommended by BEPS Action 6.

o A revision of the language related to Capital Gains Tax (Article 13-4) which
should be modelled on the UN and OECD models to prevent the use of

offshore indirect transfer to avoid taxation of capital gains in Uganda.

2- To the government of Uganda

a) Ratify the OECD Multilateral Convention to Implement Tax Treaty Related

Measures to Prevent BEPS (MLI)'""

b) In line with the 2019 EITI standard, publish all Production Sharing Agreements

— past, present and future.

c) Increase funding allocation to the health sector (to reach 15% of the national

budget) and to the blood bank to meet WHO recommendations.

d) Review the model PSA to ensure that all future PSA unambiguously state that

any changes to DTAs will not be covered by stabilization clauses.

e) Publish its Model Double Tax Agreement

f) Strengthen cost control, auditing, tax administration and public oversight of the
oil and gas sector; determine whether Uganda has incurred losses resulting
from companies incorporating abroad; and ensure the effectiveness of anti-
abuse provisions governing the double taxation agreement with the

Netherlands and other DTAs with other countries.
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3- To the government of the Netherlands

26

a)

Ensure the implementation of the new 2020 Dutch memorandum on Tax
Treaty policy, with the extension of higher WHT rates for developing countries,
regardless of the country having DTAs with other comparable countries. This
requirement and other similar barriers to increased taxation rights for
developing countries must be removed, in line with broader purposes of
granting additional tax revenues for low-income countries

Implement further legislative and regulatory reforms in the Netherlands to
prevent corporations utilizing the Dutch legal framework and tax treaty network
to avoid paying taxes in developing countries

To the European Union member States

a)

b)

Implement Public Country — by — Country reporting within the European Union,
a policy that is yet to be voted at the EU Council

In light of the upcoming ECOFIN meeting, EU governments must strengthen
the criteria for the inclusion of countries into the Blacklist of tax havens — en-
sure the screening process is free from political interference — and monitor tax
reforms being implemented by countries currently in the Grey list to ensure
they are effective.

Ban the use of letterbox companies, implementing substance requirements
and including them in the definition of harmful tax practices that is currently be-
ing reviewed by the EU Council.

Take serious countermeasures to tackle the tax havens within the EU and ap-
ply the same criteria and treatment to tax havens both within and outside the
EU. European governments must hold themselves to the same standards by
which they are judging others.

To TOTAL and CNOOC

a)

d)

Consider transferring shares or investments to a non-Dutch subsidiary. More
generally, communicate on the reasons to structure 25% of TOTAL's E&P
segment through Dutch subsidiaries. When mainly motivated by tax reasons,
remove the Dutch intermediary.

Publicly comply with B Team commitments to responsible tax practice
(TOTAL)

Following similar initiatives from companies in the oil & gas sector, adopt the
Global Reporting Initiative (GRI) 207 Tax Standard and publish a public a
country-by-country report (CbCR) with information on economic activities and
fiscal situation in all countries where they have a taxable presence

Provide a reconciliation with existing disclosures on Payments to Governments



(PtG),"® and ensure that PtG reports are annotated to explain tax distinctions
between amounts paid as Corporate income Tax, vs Withholding Tax on
dividends or interests (TOTAL)

Communicate on engagement with URA and Uganda Tax Administration, and
take a public position on envisaged steps should the DTA renegotiation result
in high WHT rates.
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NOTES

" Shaxson, N. (March 2015) “UNCTAD: multinational tax avoidance costs developing countries
$100billion+”, Tax Justice Network, https://www.taxjustice.net/2015/03/26/. Accessed on the 10th of July
2020.

2 For the period from Fiscal Year 2010/2011 to 2016/2017. The fiscal year in Uganda goes from the 1st of
July to the 30th of June.

® The transaction is still pending government’s approval and will result in Total holding 66.66% of all blocks.
For the purpose of the present case study, we assume the transaction as approved.

4 The Government of Uganda expects that tax revenues for 2020 will decrease by UGX 1.3 trillion as a
result of the COVID-19 crisis, or $351 million at the current exchange rate. Source: The World Bank
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